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The core obligation under the Individuals with Disabilities Education Act (IDEA) is the

provision of a free appropriate public education (FAPE).1 In Board of Education v. Rowley,

the landmark 1982 decision under the IDEA, the Supreme Court delineated two dimensions

of FAPE—procedural and substantive.2 For the substantive side, the Rowley Court formu-

lated the standard that the individualized education program (IEP) must be ‘‘reasonably

calculated to enable the child to receive educational benefits.’’3

Thirty-five years later, in Endrew F. v. Douglas County School District RE-1,4 the Court

revisited and refined the substantive standard for FAPE as requiring the IEP to be

‘‘reasonably calculated to enable a child to make progress appropriate in light of the child’s

circumstances.’’5

A recent empirical analysis found that the judicial rulings in the most recent six full

years, consistent with those of the first two years, after the March 22, 2017 issuance of

Endrew F., favored school districts over parents by a 4:1 ratio.6 The analysis ended with a
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1. 20 U.S.C.§§ 1400 et seq. For the definition of FAPE,

see id. § 1401(9).

2. Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist.,

458 U.S. 176, 207, 5 Educ. L. Rep. 34 (1982).

3. Id. Conversely, the Court most cryptically formu-

lated the other side as requiring ‘‘compl[iance] with

the procedures set forth in the Act.’’ Id.

4. 580 U.S. 386 (2017).

5. Endrew F. v. Douglas Cnty Sch. Dist. RE-1, 580 U.S.

386, 399 (2017).

6. Perry A. Zirkel, The Impact of Endrew F.: An

Updated Analysis of Resulting Judicial Rulings, 441

EDUC. L. REP. 21 (2026) [hereinafter Zirkel, The

Impact]. More specifically, the outcomes distribution

for a representative sample of ninety judicial rulings

applying the Endrew F. substantive standard for FAPE

was 79% (n=71) in favor of districts and 21% (n=19)

in favor of parents. Id. at 27. Based on an earlier

analysis, the outcomes distribution of a corresponding

sample of judicial rulings for the first two years after

Endrew F. was 82% (n=67) in favor of districts and

18% (n=15) in favor of parents. Id. at 24 n.22 (citing

Perry A. Zirkel, The Aftermath of Endrew F.: An

Outcomes Analysis Two Years Later, 364 EDUC. L. REP.

1, 3 (2019) [hereinafter Zirkel, The Aftermath]). As

also reported in the literature review, another previous

analysis found a similar outcomes distribution for the

first three years after Endrew F. William Moran, Note,

The IDEA Demands More: A Review of FAPE Litiga-

tion after Endrew F., 22 N.Y.U. J. LEGAL & PUB. POL’Y

495, 510 (2020) (79% for districts and 21% for

parents); cf. John P. Connolly & Lewis M. Wasserman,

Has Endrew F. Improved the Chances of Proving a

FAPE Violation under the Individuals with Disabilities

Education Act? 18 J. ARTICLES SUPPORT NULL HYPOTHESIS

51 (2021) (sharing the conclusion of a nonsignificant

outcomes effect of Endrew F. but limiting the rulings
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recommendation for a comparable outcomes analysis of the pre-Endrew F. judicial rulings

under the Rowley formulation of the substantive FAPE standard.7

The purpose of the present analysis was to determine the outcomes distribution for a

comparable sample of judicial rulings under Rowley’s substantive standard.8 This baseline

determination provided the basis for additionally addressing two overlapping research

questions:

(1) Whether there was a significant difference between the Rowley and Endrew F. outcomes

distributions?

(2) What was the overall pattern of the outcomes before and after Endrew F.?

Method of the Analysis

Paralleling the framework of the predecessor article,9 which provided the post-Endrew F.

analysis, the starting point for the case selection consisted primarily of the substantive

standard10 and secondarily, the following selected dicta of the Rowley decision:11

to federal district court decisions and using a different
outcome metric).

7. Zirkel, The Impact, supra note 6, at 29.

8. For purposes of comparability for the longest alter-

native period, the closest fit for combination with the

six-year period of the predecessor analysis (Zirkel,

The Impact, supra note 6) among the three earlier

analyses was the prior two-year period (Zirkel, The

Aftermath, supra note 6). However, none of those

three analyses used sampling criteria that specifically

matched those identified above. Although the two-year

analysis fit well in terms of both time-period sequence

and outcomes scale, it—like the other two analyses—

included a selection criterion keyed to the timing or

outcome of a hearing/review officer decision.

9. Id. at 25–27.

10. Supra text accompanying note 3.

11. The role of the selected dicta is only incidental as

background for the potentially weightier role of their

counterparts in the Endrew F. analysis. Zirkel, The

Impact, supra note 6, at 28.
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[The preceding image contains references for footnotes 12,13,14,15,16]

A Boolean search of the Westlaw database using a search string starting with ‘‘Rowley’’

and ‘‘reasonably calculated to enable’’ for the eight-year period from March 22, 2009 to

March 21, 2017, which was the day before the Endrew F. decision, yielded an initial pool of

704 decisions.17

Next, the author reviewed each decision identified by a random number generator to

identify the decisions that specifically included and conclusively applied the Rowley

substantive standard until reaching a number of rulings equivalent to the total for the eight

years post-Endrew F., which was 120.18 This step reduced the total pool from 704 to 465

decisions based on the false-positives being almost twice as frequent as the qualifying

decisions.19 Thus, the final sample consisted of 116 decisions, which amounted to 25% of the

465 decisions, yielding the 120 relevant rulings.20

The final step for the data collection was to record for each of the 116 decisions the

following information into a table, which is the Appendix for this article: the citation, any of

the aforementioned five dicta mentioned in the court’s opinion, the outcome for the

substantive FAPE ruling,21 and optional clarifying comments.22 The ruling entry did not take

into consideration the court’s determination of any other issues in the case. Moreover, the

12. Bd. of Educ. v. Rowley, 458 U.S. at 199; see also id.

at 189–90 (‘‘Certainly the language of the statute

contains no requirement like the one imposed by the

lower courts—that States maximize the potential of

handicapped children ‘commensurate with the oppor-

tunity provided to other children.’’’); id. at 198 ([The

FAPE obligation] generates no additional requirement

that the services so provided be sufficient to maximize

each child’s potential ‘‘commensurate with the oppor-

tunity provided other children.’’’); id. at 200 (‘‘The

District Court and the Court of Appeals thus erred

when they held that the Act requires New York to

maximize the potential of each handicapped child

commensurate with the opportunity provided non-

handicapped children.’’).

13. Id. at 192.

14. Id. at 201.

15. Id. at 204.

16. Id. at 206; see also id. at 207 (‘‘In assuring that the

requirements of the Act have been met, courts must be

careful to avoid imposing their view of preferable

educational methods upon the States.’’); id. at 207–08

(‘‘In the face of such a clear statutory directive, it

seems highly unlikely that Congress intended courts to

overturn a State’s choice of appropriate educational

theories. . . .’’).

17. The added search terms were ‘‘Individuals with

Disabilities Education Act’’ and (‘‘appropriate!’’ OR

‘‘adequacy’’ OR ‘‘substantive’’).

18. The post-Endrew F. total consisted of (a) the ninety

rulings for the six-year period of the predecessor

analysis (Zirkel, The Impact, supra note 6) plus (b) an

adjusted number of thirty rulings for the prior two-

year period of the earlier analysis (Zirkel, The After-

math, supra note 6). This adjustment was to propor-

tionally reduce the original total of eight-two rulings

for the initial two-year period to equate to the average

of fifteen rulings per year for the six-year period. The

weighting factor for the proportional adjustment was

30 (2 years x 15)/82 (two-year total) = .366. The

resulting adjusted outcomes distribution for the initial

period was five rulings for parents and twenty-five

rulings for districts, thus yielding an eight-year total of

twenty-four rulings for parents (20%) and ninety-six

rulings for districts (80%).

19. The bulk of the false-positives, meaning the deci-

sions that did not specifically apply the Rowley sub-

stantive standard, were (a) those that recited the

standard solely as background, with the rulings on the

merits limited to other issues, such as eligibility,

procedural FAPE, or threshold adjudicative issues

(e.g., statute of limitations or mootness), or, in second

place, (b) those that were earlier or later decisions in

the same case that were not the final rulings that

specifically applied Rowley’s substantive standard. A

few decisions were excluded based on lack of conclu-

sively addressing the substantive FAPE issue, such as

decisions limited to additional evidence and those

remanded for further proceedings.

20. The difference is attributable to the relatively few

decisions with ‘‘mixed’’ rulings. Infra note 23 and

accompanying text.

21. The two outcome categories of the rulings were

abbreviated as P (in favor of the parents) and SD (in

favor of the school district).

22. The mere mention of these dicta sufficed because it
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three cases that had a mix of different rulings for substantive FAPE, such as a ruling that one

IEP met the Endrew F. standard but another ruling that the next two IEPs did not meet this

standard, were disaggregated into their separate outcome rulings.23

The data analysis was to compile and compare the outcomes distributions for the rulings

under the Rowley and Endrew F. substantive standards, with the statistical analysis being a

chi square (Χ²) test.24

Findings and Discussion

Table 1 provides the resulting outcomes distribution for the Rowley rulings and, for

comparison purposes, that found in the predecessor article for the corresponding Endrew F.

rulings.25

Review of Table 1 as well as its alternate six-year analysis26 reveals that (a) there is no

statistically significant difference in the outcomes distribution between the pre-Endrew F. (i.e,

Rowley progeny) and post-Endrew F. (i.e., Endrew F. progeny) substantive FAPE rulings,

and (b) the overall pattern has been district-‘‘dominated’’ for substantive FAPE rulings both

before and after Endrew F. 27

The lack of a significant difference in the outcomes distribution of the Rowley progeny

with that of the Endrew F. progeny is consistent with the previous empirical analyses that

found a nonsignificant impact via various pre/post comparisons for a much more limited

period of time and using the hearing officer decision as the starting point.28 The present

analysis extended to (a) a sixteen- or, alternatively, a twelve-year period, which ended in

March 2025 and consisted of the two equal intervals on each side of the March 2017 date of

the Endrew F. decision, and (b) a straightforward comparison baseline for the pre-Endrew F.

interval consisting of the directly corresponding substantive FAPE rulings under the Rowley

was infeasible to reliably determine whether it was

merely background or played a direct decisional role

in the ruling.

23. Two of these three decisions had one additional

relevant ruling, and the other one had two additional

relevant rulings, thus resulting in a difference of four

between the final decisions and the final rulings in the

sample.

24. The chi-square test is the generally accepted infer-

ential statistic for frequency distributions of nominal

data, indicating whether the difference between the

two distributions is likely to be generalizable to the

accessible population. See, e.g., Meredith Gall et al.,

EDUCATIONAL RESEARCH 325–27 (2007). For inferential

analysis the conventional minimum level of probabil-

ity (p) is p < 0.5, representing a 95% probability that

the results are not due to random chance or measure-

ment error. Id.

25. Zirkel, The Impact, supra note 6.

26. The alternative of limiting the comparison to the

most recent six years before and after Endrew F. due

to the arguably different selection process for the first

two years (supra note 8) yields the same nonsignifi-

cant difference. More specifically the outcomes distri-

bution for the respective six-year periods was as

follows:

27. Moran, supra note 6, at 516.

28. Supra note 6 and accompanying text.
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standard. Thus, although parents and practitioners may perceive Endrew F. as significantly

elevating the substantive standard for FAPE, which thus far is without empirical validation,29

it is increasingly clear that the courts view it without significant distinction from Rowley’s

relatively relaxed substantive standard.30

The overlapping finding of a not just stable but pronounced pro-district skew in the

outcomes both before and after Endrew F. is likely attributable to the unchanged ‘‘reasonably

calculated’’ and semantically equivalent ‘‘benefit’’-‘‘progress’’ elements in the successive

formulation of the substantive standard; the malleability of these terms along with

‘‘appropriate’’ and the inertia of precedent within the continuing tradition of judicial

deference.31

Although rather incidental here as the foundation for the potentially significant dicta in

Endrew F., approximately one-fourth (n=31) of the 116 decisions in the Rowley sample did

not even mention any of the five selected dicta. For the remaining decisions, the frequency

of each was as follows in descending order: deference (n=55), not maximization (n=46),

basic floor (n=18), grade advancement (n=9), and no guarantee (n=6). The first two factors,

which were far more frequent than the other dicta, generally squared with the Rowley Court’s

relatively relaxed and thus district-favorable view of the substantive, as compared with

procedural, dimension of FAPE.32 They also serve as the springboard for the Endrew F.

Court’s refined reiteration as well as expansion of the potentially outcome-influencing dicta.33

In sum, this analysis provides one more objective piece to the substantive legal meaning

of the ‘‘A’’ in the IDEA’s core obligation of FAPE. Further research is welcome in extending

the exploration to the resulting perceptions and practices of providing IEPs that are

judiciously and, on a differentiated basis, professionally appropriate.

29. See, e.g., Leah Bueso, Challenging Objectives: A

Legal and Empirical of the Substantive Standard for

FAPE after Endrew F. 89, 93–95 (2019) (Ph.D.

dissertation, UCLA), https://escholarship.org/uc/item/

6pv5p6sb (finding that almost all of the special edu-

cation supervisors and specialists interviewed in a

large urban district in California were not familiar

with either Rowley or Endrew F. and the majority’s

perception with the applicable substantive standard for

FAPE was not aligned with either of these Supreme

Court decisions); Karin M. Fisher et al., Parent

Knowledge of the Definition of FAPE in Light of the

Endrew F. v. Douglas County School Board Decision,

9 J. SPECIAL EDUC. APPRENTICESHIP 1, 6 (Jan. 2020),

https://scholarworks.lib.csusb.edu/josea/vol9/iss1/3/

(finding, in a national survey, that the majority of 108

parents with disabilities, who were disproportionally

white and higher SES, had never heard of Endrew F.).

30. For recognition of the relatively low substantive

standard under Rowley, see Jacqueline Chovanes et

al., The Endrew F. Decision and the Future of IEPs

and FAPE, in 31THE NEXT BIG THING IN LEARNING AND

BEHAVIORAL DISABILITIES 12 (Bryan G. Cook et al., eds.

2021) (‘‘The clear lack of any substantive standards

for FAPE combined with the Cadillac v. Chevrolet

perspective facilitated a basic or minimalist view of

the substantive education students with disabilities is

entitled to receive and lowered expectations for eli-

gible students.’’). This source also recognized that the

corresponding crystallization of the Endrew F. stan-

dard would require years of federal court rulings. Id. at

24.

31. Yet, ‘‘deference’’ in this context may be to school

districts or to hearing officers as representing ‘‘school

authorities’’ and ‘‘states.’’ Supra note 16 and accom-

panying text. Other more limited contributing factors

include (a) the skewing effect of settlement, which is

partially offset by not only abandonments and settle-

ments but also other settlement factors beyond out-

come odds, and the so-called ‘‘snapshot approach,’’

which only three circuit courts of appeal had adopted

before the period of the Rowley sample in this analy-

sis.

32. Bd. of Educ. v. Rowley, 458 U.S. at 206 (interpret-

ing the IDEA intending ‘‘that adequate compliance

with the procedures prescribed would in most cases

assure much if not all of what Congress wished in the

way of substantive content in an IEP’’).

33. Zirkel, The Impact, supra note 6, at 26, 28.
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